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The above-entitled matter came on for hearing on Thursday, 



2 August 14, 2008, commencing at 1:01 p.m., at the U.S. Patent and 

3 Trademark Office, 600 Dulany Street, 9th Floor, Alexandria, Virginia, 

4 before Jennifer M. O'Connor, Notary Public. 



8 indicated, I'm Stanley Spooner, representing Airbus UK, Limited [sic, BAE 

9 Systems pic]. The problem solved by the present invention relates to aircraft 

10 landing lights. High-intensity aircraft landing lights have become brighter 

1 1 and brighter and brighter as the years go by and they give off more and more 

12 heat. 

13 The problem is that heat tends to melt or degrade the 

14 transparent plastic that is used as a cover in front of the aircraft landing light. 

15 Many times they're embedded in the wing root or outside on the leading 

16 edge of the wing, and so that cover is an aerodynamic shape as well. 

17 Past solutions to that problem have included, as disclosed in the 

18 Carlson reference, the use of liquid cooling. It actually has a film of liquid 

19 that is sandwiched next to the plastic. It circulates a cooling liquid, ethylene 

20 glycol, and water past the light and then radiates the heat absorbed later. 

21 Unfortunately, that's a fairly heavy expense, given aircraft 

22 technology these days, and obviously it decreases fuel mileage and that sort 

23 of thing, increases costs. So it would be nice to not have to use such an 

24 active system, and obviously with an active system, if the pump fails, the 

25 system fails and you burn out a covering or worse. 

26 So the applicant came up with a way of using reflectors, 

27 particularly IR reflectors, to divert most of the heat radiation away from, 
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THE CLERK: Calendar number 19, Mr. Spooner. 
JUDGE G ARRIS: Good afternoon, Mr. Spooner. 
MR. SPOONER: Good afternoon, gentlemen. As she 
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1 going through this protective cover so that that, combined with the normal 

2 aerodynamic flow over the cover, is sufficient to prevent degradation of the 

3 plastic or melting of the plastic. 

4 The claims, we have two independent claims, 1 and 9. One 

5 says an aircraft exterior light cover, it includes a reflective element angled 

6 with respect to the light cover for reflecting a portion of the emitted IR away 

7 from the light cover and away from the light source. It has to do all of those 

8 things, so it's a fairly narrow claim. 

9 Claim 9, not limited to aircraft, but further limited, it says a 

10 light source mounted within a housing, a light cover placed over the light 

1 1 source, a reflective element between the light source and the light cover. So 

12 that's positional limitation, and then angled with respect to the light cover for 

13 reflecting a portion of the emitted IR away from the light cover and 

14 substantially away from the light source. So the question is, does the prior 

15 art fairly show those features? And it's our contention that it does not. 

16 Looking at the Examiner's position regarding claim 9, that's a 

17 rejection based on section 102, and that requires each and every claimed 

18 element arranged as in the claim. That's the basic decision in the Lindemann 

19 case. The Gray reference, the Examiner, it teaches a light source and a 

20 reflector in a housing which reflects IR, but passes visible light. But he 

21 doesn't really have the arrangement that we're talking about in claim 9. The 

22 examiner admits that Gray fails to disclose the covers comprising in that 

23 aircraft exterior light cover. That's on page four of the final rejection. 

24 JUDGE KRATZ: That's not in claim 9, correct? 

25 MR. SPOONER: No, you're absolutely right. But it's on page 

26 four and we want to remember that because when the Gray reference is 

27 applied against claim 9, that is -- claim 1, it's significant. The examiner 
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1 doesn't really identify any reasonable structure in Gray which corresponds to 

2 the claimed light cover. Now he does suggest that in Gray the protective 

3 cover 10 is the light cover. 

4 Well, that's not reasonable because as discussed in the 

5 Specification, and as would be well known to those of ordinary skill in the 

6 art, the term "light cover" is used for something that is relatively transparent 

7 that the light goes through. 

8 JUDGE KRATZ: What part are we talking about when you say 

9 that, because you just acknowledge that claim 9 is not limited to the -- 

10 MR. SPOONER: To aircraft. 

11 JUDGE KRATZ: The aircraft, right. 

12 MR. SPOONER: Yes, sir, but it still is limited to a light cover. 

13 JUDGE KRATZ: And so there are no light covers that don't 

14 transmit light, you're saying? 

15 MR. SPOONER: Absolutely correct. Absolutely correct. I'm 



16 saying that that construing light coverage to be so broad as to encompass 

17 "light covers" that don't transmit light is an unreasonable interpretation, both 

18 by those of ordinary skill in the art just reviewing the claim language, but 

19 also it's inconsistent with the definition of light cover set out in the 

20 Applicants' Specification. 

21 JUDGE KRATZ: Now with respect to -- first, before you get to 

22 the definition that you say you have, you're arguing — doesn't the cover of 

23 the Gray reference actually transfer — first it transfers IR light, not visible 

24 light, but transfers IR radiation, and it transfers visible light into the chamber 

25 that it's attached to through the opening and between that cover and the 

26 chamber? 



4 



Appeal 2008-1385 
Application 10/501,867 

1 MR. SPOONER: I am not sure and I don't think it's clearly 

2 shown in Gray, and here's the reason why. If you look at Gray's Figure 1, 

3 the light coming out to the side, he says reflected infrared rays. There's no 

4 hole shown in that protective cover 10, and so all I'm assuming happens is 

5 the infrared strikes the side of the protective cover, which is recited in the 

6 Spec, as being a metal or other material, heats it up and that hot side then 

7 further irradiates the infrared out. That's the only explanation I have for 

8 showing those arrows as being both dotted lines inside and outside the 

9 housing. Same thing for the vertical ones, the ones going downward. 



10 JUDGE KRATZ: What about the ones that go inward to the 

1 1 chamber? 

12 MR. SPOONER: The ones that go inward to the chamber go 

13 through that item 12. I think that's a viewport rim, whatever the viewport is. 

14 I guess 13 is the actual viewport, yeah, 13. And so those go through the 

15 viewport. But the Examiner is not contending that the viewport is the light 

16 cover. He's contending that housing 10, the protective cover, is the light 

17 cover. 

18 We'd have a different argument if he pretended that the other -- 

19 that this viewport was the light cover. But that's not - that's not the 

20 argument that he's making. So it's got to be transparent. It's got -- the light 

21 cover has to transmit the light from the light source. 

22 JUDGE KRATZ: The second part of that argument that I - 

23 that you made was that the term "light cover" was defined in your 

24 Specification to require it. 

25 MR. SPOONER: Yes, sir. 

26 JUDGE KRATZ: Could you point us to that definition? 
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1 MR. SPOONER: That's at page three, lines 10 to 1 1 . It talks 

2 about the light cover comprises "a transparent element 2 that is substantially 

3 the size and shape of the required light cover." So that's the transparent 

4 element 2. 

5 JUDGE KRATZ: That's an embodiment of your invention that 

6 you're describing there. It's not necessarily what your claims -- why would 

7 your — why is that a definition that your claims would be limited to? 

8 MR. SPOONER: Well, the claim has -- if there's any 



9 indefiniteness as to the claim -- and I think that both claims are clear that the 

10 light has to transfer, has to pass through the cover, otherwise, it is of little 

1 1 utility. If the light passes through the cover, it has to have some level of 

12 transparency, and the specification just confirms that in all embodiments the 

13 cover has some level of transparency. It's consistent with the knowledge of 

1 4 one of ordinary skill in the art in terms of construing those claim terms. 



1 5 JUDGE KRATZ: If we didn't construe it that way, we'd 

16 construe it that you were importing a limitation into your [claims] - 

17 pretending to import a limitation into your claim rather than going through 

18 the Spec, to find a definition for a term. Would this claim otherwise define 

19 over the structure of Gray? 

20 MR. SPOONER: Assuming for the purpose of argument that 

21 we concede that it -- the claim is not limited, I still think that there are other 

22 arguments. 

23 JUDGE KRATZ: That you made in the Brief? 

24 MR. SPOONER: Well, they're made in the Brief, but I can 

25 reiterate them here briefly, if you'd like. The Gray reference doesn't teach 

26 the requirement of a reflective element located between the light source and 

27 the light cover. If you assume that the protective cover 10, that housing, is 
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1 the light cover, then you can argue that those two reflectors in there are these 

2 reflective elements. 

3 I'm not sure that they are located, though, between the light 

4 source and the light cover. I guess you could argue that both of them are 

5 located between one end of the housing and the light source, but I think 

6 that's a little bit of a stretch. 

7 The other — the other part is that claim 9 requires that those 



8 reflectors reflect light, the IR, away from the light cover and substantially 

9 away from the light source. So depending upon what you consider to be the 

10 light cover, it's reflecting it towards it, not away from it. If you're going to 

1 1 construe housing 10, the protective cover 10, to be the light cover, then it's -- 

12 then these reflectors are reflecting the IR towards the light cover, not away 

1 3 from it. 



14 So I mean, I think no matter how you construe it, it doesn't meet 

15 the claim. And we've tried to make that point in the Specification, in the 

16 Appeal Brief and in the Reply Brief, but I think it's a matter of sort of 

17 common knowledge, just looking at what the claim requires. 

18 And again, the claims aren't construed in a vacuum. It's a light 



19 assembly, a light source, mounted within a housing, a light cover, a 

20 reflective element, and then it recites specific interrelationships between two 

21 or more of those elements, and those are the interrelationships that the Gray 

22 reference has to show. It has to show all of them, otherwise, it's not a proper 

23 basis for a 102. 



24 JUDGE KRATZ: What about your arguments for the other 

25 independent claim? 

26 MR. SPOONER: Claim 1. Claim 1 is only rejected as obvious 

27 over the Gray reference combined with the Carlson reference. Carlson is the 
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1 only one of those two references that has any inkling of what the problem is. 

2 It's trying to solve the problem of heat being absorbed by that plastic -- 

3 transparent plastic cover. 

4 Carlson teaches a completely different solution, so he 

5 recognizes the problem, but he says, use this liquid cooling system to cool 

6 the light cover and prevent it from melting. It has nothing to do with 

7 reflectors. 

8 JUDGE PAK: Counsel? 

9 MR. SPOONER: Yes. 

10 JUDGE PAK: Why couldn't one skilled in the art use the 

1 1 solution provided by Gray, which also deflects the heating source away from 

12 the cover? 

13 MR. SPOONER: You certainly could. You certainly could if 



14 there was any reason or motivation to pick and choose elements. Because as 

15 you understand, we know all the elements and we know all the properties of 

16 the element. It is, therefore, not obvious to pick and choose elements and 

17 then combine them into particular molecules that do particularly good things 

18 unless there's some suggestion. 

19 JUDGE PAK: Counsel, what we are dealing with is not the 

20 molecules. What we are dealing with is the problem, as you have pointed 

21 out, recognized by one skilled in the art, and come up with a solution to 

22 reduce that heat as a result of that infrared light coming from the light 

23 source. And the second reference teaches you could also get rid of heat 

24 resulting from the infrared light source, so you are looking at the two 

25 interchangeable - functionally interchangeable components. 

26 MR. SPOONER: I disagree. 
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1 JUDGE PAK: That could perform more or less the same 

2 function. 

3 MR. SPOONER: I disagree completely. The Carlson reference 

4 recognizes the problem, but it teaches a specific solution to that problem. It 

5 says the way you solve it is not by worrying about reflectors or anything else 

6 or anything in the Gray reference. It says you solve the problem by using 

7 this liquid cooling system. That's — it would lead one of ordinary skill in the 

8 art to use the conventional cooling system. 



9 Look at the Gray reference. There's nothing about the Gray 

10 reference other than the fact that you can have a spectrum sensitive reflector. 

1 1 There's nothing about Gray that recognizes any problem with cooling of 

12 aircraft landing light covers. So why would someone trying to solve that 

13 problem look to the Gray reference? It's not even an analogous field, and 

14 I'm not sure that an analogous field is the appropriate -- 

15 JUDGE PAK: But Gray does recognize that the infrared light 

16 deflector prevents heating resulting from that infrared light coming from the 

17 light source, so it does relate to the same type of problem told by Carlson. 

18 MR. SPOONER: I'm not sure that's totally correct. I think 

19 Gray does recognize the use of a frequency spectrum selective reflector to 

20 direct infrared radiation elsewhere. It doesn't -- if we -- if the protective 

21 cover 10 is the light cover, it's directing the light to that -- the IR light that's 

22 going to produce the heat directly to that cover. It's not reflecting it away 

23 from the cover. 

24 JUDGE PAK: But- 

25 MR. SPOONER: If you assume that — excuse me just a 

26 second. I'm going to make the corollary based on the alternative 

27 construction. If you use viewport 13 as the light cover, it reflects the IR 
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1 away from that, but you don't have the other relationships that are specified 

2 in claim 1. So the only way the Examiner can make his case is to ignore all 

3 of the other aspects of each reference and pick only a single bit and piece out 

4 of each one. 

5 He's picking only the IR reflector out of Gray. He's then having 

6 to ignore and there's no reason why he — one would ignore, but the 

7 Examiner doesn't explain it. But you would have to ignore the solution to 

8 the problem that Carlson teaches, the liquid cooling, and then you would 

9 have to know to combine the reflector in the manner that claim - claim 1 

10 specifies in the particular direction, angled so as to direct the IR radiation 

1 1 away from the cover, away from the light source, all of those features. I 

12 think that that is just prohibited 20/20 hindsight. But that's — 



13 JUDGE KRATZ: I believe you raised in your Brief the concept 

1 4 that this Carlson reference was concerned about heat-seeking missiles or is 

15 that just ~ 

16 MR. SPOONER: No, that was raised and I'm glad you 



17 mentioned it. The Examiner raised that issue in his justification for 

18 combining Gray and Carlson and I don't know what possessed him to make 

19 the argument that because heat-seeking missiles followed infrared radiation, 

20 what that had to do with why one would want to modify either Gray or 

21 Carlson — 



22 JUDGE KRATZ: Carlson raises that as a function of their 

23 system. 

24 MR. SPOONER: For cooling a light cover? 

25 JUDGE KRATZ: For cooling — for having that medium, that 



26 medium in there to prevent, I guess, the heat-seeking missile from attach — 

27 you know, being attracted to that, to the source of heat. 
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1 MR. SPOONER: I don't think I saw that in Carlson. 

2 JUDGE KRATZ: In column two, maybe at the bottom of lines 

3 50 to 55. 

4 MR. SPOONER: Right. Yeah, in order to eliminate the 

5 lighting system as a tracking source for a heat-seeking missile. 

6 JUDGE KRATZ: And they go on to discuss that later on in 

7 summary? 

8 MR. SPOONER: Right. 

9 JUDGE KRATZ: So maybe that's why he raised it. 

10 MR. SPOONER: I guess that's why he raised it, but in the 



1 1 context of his argument, I didn't see that it made any sense at all and so as 

12 you can see by the Appeal Brief, I sort of dismissed it. Is he saying that - I 

13 mean, I'm assuming for the purpose of argument that Carlson clearly teaches 

1 4 a solution to the problem. He teaches a liquid cooling solution to the 

15 problem. 

16 Why you ~ why you need that solution is irrelevant, whether 

17 you're trying to prevent the cover from melting or whether you're trying to 

18 prevent the tracking of heat-seeking missiles. I concede for the purpose of 

19 argument that Carlson teaches a solution to the problem. The only problem 

20 is it teaches a different solution and Applicants 'entitled to their solution if 

21 it's patentably unobvious. 

22 And we think that Carlson would take - as Judge Pak says, 

23 would take the teaching of Gray, but it wouldn't necessarily substitute the 

24 Gray element in the manner that we have claimed. You might - you might 

25 want to try that, obvious to try, but it would take an awful lot of tinkering to 

26 figure out how to do it, I think, without the patent [sic, Application] 

27 Specification. 
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1 JUDGE KRATZ: In [the] sense of KSR, obvious to try? 

2 MR. SPOONER: In the sense of KSR, the Supreme Court, a lot 

3 of people take that out of context, I think. I think what KSR says is that the 

4 Examiner still has an obligation to provide an explicit analysis of his 

5 rationale or her rationale for picking and choosing elements and then 

6 combining them. You can't just stick in the mere conclusory statement that 

7 it would be obvious to pick this piece from this one, this piece from this one, 

8 and combine them in the manner of the claims. 



9 I think we will see in future Federal Circuit cases that view of 

10 KSR. I don't take KSR as teaching that because every element is known and 

1 1 every element's interrelationship with other elements is known. That means 

12 every possible compound of elements is known and obvious. It doesn't say 

13 that and I don't think it goes that far. But everybody can pick and choose the 

14 words from whatever decision that they want to support their conclusions. 

15 JUDGE PAK: Counsel? 

16 MR. SPOONER: Yes, sir. 

17 JUDGE PAK: What would be your argument if in fact the 

18 viewing port is considered as [a] cover within the meaning of your claim 9? 

19 MR. SPOONER: Claim 9? Okay, claim 9? 

20 JUDGE PAK: Yes. 

21 MR. SPOONER: If the viewing port is taken to be the light 

22 cover, then protective cover 10 is the housing. So I'm not sure that that 

23 viewing port is a light cover placed over the light source. But for the 

24 purpose of argument, assume that it is, a reflective element is between the 

25 light source and the light cover. 

26 Well, I guess you could argue that it was optically between, 

27 even though it's not literally between. You can argue that the reflective 
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1 element is angled with respect to the light cover. If the light cover is planar, 

2 in the plane of the side of the housing, both of them are angled. 

3 For reflecting a portion of the emitted infrared radiation away 

4 from the light cover, well, if 13 is the light cover, you could argue that it 

5 reflects that one portion that goes into the side of the housing and is 

6 absorbed and then reradiated. You could argue that that is radiation away 

7 from the light cover since it goes in the opposite direction. 

8 There is also some that goes in the same direction, but again, 

9 you could argue that that's a way. You could argue that it's substantially 

10 away from the light source. 

1 1 But none of those are issues that are before the Board. Those 

12 are the Examiner — the Examiner has said in an attempt to construe the claim 

13 -- 1 mean, I can go in -- there are presumably other reasons which we haven't 

14 even looked at because it's not necessary. Where or how Gray teaches 

15 what's in 9 I think is still debatable if the Examiner changes his position and 

16 holds that the viewport 13 is the light cover and that the protective cover 10 

17 is not the light cover but the housing. 

18 JUDGE G ARRIS: Any other questions, Judge Pak? Judge 

19 Kratz? Mr. Spooner, thank you very much. 

20 MR. SPOONER: Thank you, gentleman, for your attention. 

21 Appreciate it. 

22 Whereupon, at 1:25 p.m., the proceedings were concluded. 
23 
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